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Cardozo on the Imprint of Genius 


. .. Young men as they approach admission to the bar must sometimes say to them- 
selves that the great problems have been solved, that the great battles of the forum 
have been fought, that the great opportunities are ended. There are moods in which 
for a moment I say the same thing to myself. If I do, the calendar of the following 
day is as likely as not to bring the exposure of the error. It is a false and cramping 
notion that cases are made great solely or chiefly by reason of something intrinsic 
in themselves. They are great by what we make them. McCulloch vs. Maryland—to 
choose almost at random—is one of the famous cases of our history. I wonder, would 
it not be forgotten, and even perhaps its doctrine overruled, if Marshall had not put 
upon it the imprint of his genius. “Not one of his great opinions,” says Professor 
Corwin, speaking of Marshall’s work, “but might easily have been decided on com- 
paratively narrow grounds in precisely the same way in which he decided it on 
broad, general principles, but with the probable result that it would never again have 
been heard of outside the law courts.” So, too, the smaller issues await the trans- 
figuring touch. “To a genuine accountant,” says Charles Lamb, “the difference of 
proceeds is as nothing. The fractional farthing is as dear to his heart as the thou- 
sands which stand before it. He is the true actor, who, whether his part be a prince 
or a peasant, must act it with like authority.” That is the spirit in which judge or 
advocate is to look upon his task. He is expounding a science, or a body of truth 
which he seeks to assimilate to a science, but in the process of exposition he is prac- 
ticing an art. The Muses look at him a bit impatiently and wearily at times. He 
has done a good deal to alienate them, and sometimes they refuse to listen, and are 
seen to stop their ears. They have a strange capacity, however, for the discernment 
of strains of harmony and beauty, no matter how diffused and scattered through 
the ether. So at times when work is finely done, one sees their faces change, and they 
take the worker by the hand. They know that by the lever of art the subject the 
most lowly can be lifted to the heights. Small, indeed, is the company dwelling in 
those upper spaces, but the few are also the elect... 


JUSTICE BENJAMIN N. CARDOZO 
Law and Literature 
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President Karton Appoints 
Committee Chairmen 


The hopes of our new president for a year rich 
with accomplishments rest upon the chairmen of 


our organization’s committees, the list of which fol- 
lows, 


“The men who are to supply the leadership and 
carry on our Society’s many activities in its relation 
to the profession and the community have my ut- 
most confidence,” Karton said. “It is through them 
that we shall enhance the prestige of our bar associ- 
ation and maintain our standing as a constructive 
factor for civic good and progress in the legal pro- 
fession in our city, state, and nation.” 


In several conferences with the chairmen, Karton 
urged the need for the enlistment of the interest 
of the entire membership in the activities ahead. 


STANDING COMMITTEES, CHAIRMEN, 1960-1961 








Committees Chairmen 
Admiralty Law Zeamore A. Ader 
Appointment Book and Directory ........... Favil David Berns 
Arbitration Samuel Allen 
Archives Oscar M. Nudelman 





Budget and Auditing 
Civic Affairs 


Max A. Reinstein 


Norman Lettvin 











Conservation Judge Irving Landesman 
Constitution Revision .......cvsecsssvsssessseees David F. Silverzweig 
The Decalogue Journal ............ Benjamin Weintroub, Editor 
Entertainment Marvin Juron 








Forum Reginald Holzer 
Golf Outing Reginald J. Holzer 


Great Books Oscar M. Nudelman 
Alec E. Weinrob 


Hebrew University Fund ..sscccssesssssssseseese Alec E. Weinrob 
House Committee Michael Levin 
Samuel Shkolnik 
Harry D. Cohen 
Matilda Fenberg 
Meyer Weinberg 
Lawyers Counseling & Referral Service ......David Davidson 
Legal Education 











Insurance 





Inter-American Bar 





Inter-Bar 





Israeli Trip 





Elmer Gertz 











Membership Meyer C. Balin 
Newsletter Judge Irving Landesman 
Placement and Employment ......ssssssssssssseses John M. Weiner 
Professional Relations .....s..ssccsscssssseesseese Herman B. Goldstein 
Public Relations Elmer Gertz 





Younger Members 


Earle A. Malkin 
Women’s Auxiliary Liaison ........s.ssccsessessesses Esther O. Kegan 
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L. LOUIS KARTON INAUGURATED NEW PRESIDENT 


The installation ceremonies inducting into office 
L. Louis Karton, the new president of The Decalogue 
Society of Lawyers were marked by a large attend- 
ance of members, their families, and guests. Repre- 
sentatives of the Bench and Bar commented in flat- 
tering terms on the fitness of Karton for the presi- 
dency of our Society as well as the newly elected 
Decalogue Society officers and members of the Board 
for their respective posts. Many judges of the various 
courts in the City, County, and State attended this 
function. Rabbi Benjamin H. Birnbaum of Ner 
Tamid Congregation delivered the invocation. 


The affair was held at a dinner at the Chicago 
Bar Association, 29 South La Salle Street, on June 
8, 1960. Jerome M. Weiss, past president of the Chi- 
cago Bar Association was the installing officer and 
made the principal address. The presentation of a 
gift to the retiring president, Meyer Weinberg, was 
made by Mr. Karton. Meyer C. Balin was the re- 
cipient of the Intra-Society Award of Commendation 
for the year 1959. Other officers installed with Mr. 
Karton were: Bernard E. Epton, First Vice-Presi- 
dent; Reginald J. Holzer, Second Vice-President; 
Harry H. Malkin, Treasurer; Judge Irving Landes- 
man, Financial Secretary; Michael Levin, Executive 
Secretary. 


Entertainment for the evening was in charge of a 
member of our Board of Managers, Marvin Juron. 
He directed a play, “The Courtroom,” written and 
produced by member Samuel Rosenblatt in which 
there participated fourteen members of our Society. 
The presentation was received by the audience with 
marked enthusiasm. 


Mr. Karton’s Installation Address 


It has been the keystone of Decalogue that we are 
a service organization; that we are dedicated to pro- 
viding for our members better tools for their pro- 
fession. Year in and year out we have steadily sought 
to deepen and broaden the scope of our professional 
program to provide more aid for the busy lawyer. 


One of our greatest services to our membership is 
our Legal Education Program. Since it was initiated 
it has grown from a once a month, to a once a week 
series. It has brought discussions on an expanding 
number of legal subjects and it provides the answers 
to basic questions, by experts; in practically every 
instance, these experts are Decalogue members giv- 
ing us the benefit of many years of intensive training 


in specialized fields. 


Our Journal has been steadily increasing in stature 
as a legal periodical, bringing to the entire member- 
ship the reports of our professional activities, and 








‘We SBSSSCUBCUOI DORI ct HT RT Pie 


L. LOUIS KARTON 


first-class writings on legal matters. The quality of 
our editorial product is evidenced by the increasing 
number of requests for the Journal from law libraries 
across the country. 

On the more prosaic but equally important prac- 
tical side, we provide annually an Appointment Book 
and Directory, insurance for loss of income during 
illness or disability, and a fund for aid to members 
in need. We give an annual award of merit to a 
person who has made an outstanding contribution to 
the community or humanity. We provide a placement 
service for new lawyers seeking a foothold in the pro- 
fession. 

Without in any way attempting to recite the full 
list of our activities, I will say that Decalogue is con- 
stantly alert to participation in civic affairs, in the 
preparation of legislation, and in the continuing ef- 
fort to improve the standards of the practice of law. 
We have, as you know, our social side too. It is now 
enriched with the newly organized Women’s Aux- 
iliary of the Decalogue Society. The wives of our 
members are urged to join. 

We have never forgotten that we are a Jewish or- 
ganization. We have in the past actively aided the He- 
brew University Law School by contributions. We are 
presently seeking to establish a scholarship fund there 
and we are doing our bit toward aiding Israel in the 
sale of bonds. While we may have had divergent 
views coneerning dietary laws, we have never wav- 
ered in our steadfast determination that our name, 
The Decalogue Society, represents a standard and an 
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objective. It is not a mere accidental or haphazard 
appellation. 


We stand firmly for the moral values of the Ten 
Commandments and seek to practice them as we 
follow our profession. We recognize that in the keen 
competition of the market place, a lawyer is sought 
after, frequently, for his ability, not to follow the 
law, but to get around it; how to get a job done, 
often despite the law, rather than according to the 
law. The common conception of a lawyer, too fre- 
quently, is that he is an unscrupulous schemer, not 
to be trusted but rather to be avoided as long as 
possible. This concept has presented to lawyers a 
problem of public relations, and some serious soul- 
searching. 


In the field of public relations we have made head- 
way in the effort to improve the layman’s concept of 
the lawyer. The American Bar Association had led 
the way for the organized bar in the observance of 
Law Day, U.S.A. This Society has participated in 
this activity and has done its share toward publiciz- 
ing the myriad worth-while activities of the lawyer. 

Much remains to be done in this area. It is not 
enough to seek to have the public think better of 
us — our continuing task must be to practice our 
ethics, to strive relentlessly to raise the standards of 
the profession by each one of us setting a goal for 
himself: the concept that the law of today, like the 
Decalogue of old, represents the finest essence of 
man’s experience and should be revered as such. By 
striving to improve the law, we take a step nearer 
to the highest concept of human dignity—that basic 
foundation of our religion that we are created in the 
image of God and that a part of Him is in each of us. 


I mentioned earlier how Decalogue has sought con- 
sistently to render more service to its members and 
to the community. I have spent a good deal of time 
and thought with the out-going president on what 
we might add to our activities to increase our value 
to our members, to our profession, and to society. 
Foremost in my thinking is that we should set up an 
arbitration service for members of our organization 
who may have disputes with each other, so that we 
can, in our own house, solve these frictions. It is in- 
evitable that among a large number of members 
these situations do, unfortunately, occur. With proper 
machinery we can have these disputes heard by mem- 
bers trained in the settlement of such conflicts. By 
so doing we can, without the embarrassing publicity 
of trials or lawsuits, render a service which I be- 
lieve will constitute a significant contribution to the 
list of services which we have been steadily adding 
to the Decalogue column of achievements. 

We are not doing the many things we do merely 
to obtain publicity, but neither is there any reason 
why the many valuable contributions of Decalogue 


should go unnoticed. We are not looking for credit 
or glory, but there is a great deal more which we 
can do if we can find the people to do the jobs. Our 
membership does not yet include all the Jewish law- 
yers in the community. By publicizing our services 
we can attract more men, and, of course, women 
lawyers too, and add to our ability to enhance our 
usefulness. 


I would like to make one more point before I con- 
clude. There stands before each of us a great chal- 
lenge. In the world picture, we see today nations on 
the brink of conflict. From day to day there is danger 
that the wild words of heads of states or officials on 
both sides of the ocean may change the cold war to 
a hot one. With the terrible results of an atomic war 
staring us in the face, we as lawyers must double 
and redouble our efforts toward making the rules of 
law applicable to the conduct of nations as well as to 
the inter-relations of individuals. 

The bar of America today has as one of its major 
objectives the adoption of a program to bind nations 
to a code of laws which will minimize, if not elimi- 
nate, the possibility of resort to force. This necessi- 
tates, of course, voluntary agreement to surrender 
some aspects of sovereignty to a system of courts. 
The same problem existed when the thirteen colonies 
confederated and ultimately formed the Union. On a 
world scale, we now face the same necessity. I sub- 
mit that in this battle, Decalogue must enlist and 
add its weight to the cause of peace under law. 

To all of you I say, help us to help Decalogue to 
help you. 





L. LOUIS KARTON — BIOGRAPHICAL SKETCH 


L. Louis Karton was born in Chicago in January 1908. 
He is a graduate of Casimir Pulaski Elementary School and 
Murray F. Tuley High School. He was graduated from 
DePaul University College of Law in 1929 and admitted 
to the Bar in this state the same year. 

Karton was in private practice from 1929 to 1938 when 
he became a member of the Corporation Counsel’s staff, 
in the formation of the Appeals Division. In 1947 he was 
appointed head of that department. For three years he 
served also as administrative assistant to the Corporation 
Counsel. As chief city lawyer in the Appeals Division, Kar- 
ton made legal history. In two cases alone (Deasy et al vs. 
City of Chicago, 412 Ill. 151, and in Kelly vs. Chicago Park 
District, 409 Ill. 91) the Supreme Court of Illinois in sus- 
taining the city’s contentions, saved the city treasury over 
three million dollars. 

Karton is a member of our Society since 1934; member 
of our Board of Managers since 1948. As chairman of the 
Decalogue Insurance Committee he introduced our group 
hospitalization plan. He is a frequent lecturer before The 
Decalogue Society of Lawyers on legal topics. 

He was president of Ner Tamid Congregation for two 
terms from 1954 to 1956. Karton is a member of the Chi- 
cago, American Bar, and Illinois State Bar Associations. 

Karton resides with his wife Tess and sons Gilbert and 
Robert at 6140 North Oakley Avenue. His offices are at 33 
North La Salle Street. 
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Legal Education Committee 
Reports on Forthcoming 
Lectures 


The Legal Education Committee, under the chair- 
manship of past president, Elmer Gertz, is planning 
a series of lectures as extensive as in the last two 
years, but differing in pattern somewhat from the 
earlier lectures. 


As a result of the enthusiastic and fruitful meet- 
ing of the Legal Education Committee, it was agreed 
that there would continue to be one legal education 
lecture each week on Wednesdays, from 1:00 P.M. 
to 2:00 P.M. at the Society offices, 180 W. Wash- 
ington Street, but that, at least during the first half 
of the current series, there would be groupings of 
talks on special themes. Thus, the series would begin 
with two lectures by Harry G. Fins on Federal Juris- 
diction and Procedure, the theme of Professor Fins’ 
new book. Then there would be a series of four 
lectures by authorities on Federal Taxes, under the 
chairmanship of Philip N. Hyman. These would deal 
with such subjects as entertainment and travel de- 
ductions, separating income, the forms of legal entity 
to save taxes, and related problems. There will be 
a series of talks on personal injury cases by experts, 
under the chairmanship of Fred Lane. Other sets of 
lectures are, matrimonial law, under the chairman- 
ship of Matilda Fenberg; insurance, under the 
chairmanship of Herman Goldstein; probate law 
and procedure, under the leadership of Nat Kahn; 
and criminal law and procedure and various other 
phases of the profession by still other member ex- 
pert practitioners. In addition, there will be separate 
lectures on such subjects as Sales and Lease-Backs, 
Liquor Control, Redemption from Judicial Sales, 
Perfecting an Appeal, Creditors’ Rights, Anti-Trust 
Law, and the like. An effort will be made to deal 
with the newest highlight decisions in various fields. 


The first half of the program will be discussed in 
detail in a brochure, which is in the process of prep- 
aration as this announcement appears. A later bro- 
chure will deal with the balance of the series. 


All members are urged to communicate with com- 
mittee chairman, Elmer Gertz, 120 South LaSalle 
Street, Suite 1351, Chicago 3, Illinois, telephone 
RAndolph 6-6116, so that the Committee may have 
the benefit of suggestions. 





BENJAMIN BROMBERG 


Member Benjamin Bromberg, assistant state’s at- 
torney of Cook County, is the author of an article 
“Five Tests for Obscenity” which appeared in the 
May issue of the Chicago Bar Record, a publication 
cof The Chicago Bar Association. 


Decalogue Great Books 
Meetings Begin Eighth Year 
of Discussions 

The Decalogue Society Great Books Discussion 
Group will begin this fall its eighth year of pro- 
vocative discussion of great books that are and have 
been the keystone of mankind’s intellectual develop- 
ment and spiritual progress. 

Participation in all discussions is free and there 
are no restrictions on educational qualifications or 
non-attendance of previous meetings. The discussions 
will be held, beginning this month, at intervals of 
two weeks, on Mondays from 6:15 to 8:15 p.m. The 
meetings will continue until April or May 1961. 
Members of our Society, their wives and friends, 
are cordially invited. 

The assigned readings are short and the discus- 
sions are leisurely, friendly, and stimulating. Please 
call for further information either Mr. Weinrob 
(FR 2-7266) or Mr. Nudelman (FR 2-1266), leaders 
of the Decalogue Discussion Group since the incep- 
tion of the series. 

Sixteen readings in all are scheduled for discus- 
sion during the forthcoming season. The first eight 
are: 

Aristophanes—The Birds, The Peace 
Plato—Phaedo 

Aristotle—Physics, Book II 

St. Paul—Epistle to the Romans, First Epistle 
to the Corinthians 

Galen—On Natural Faculties 
Shakespeare—Henry IV, Part I 
Shakespeare—Henry IV, Part II 

Harvey—On Motions of the Heart and Blood 


~~ pee 


SIAM 





Platform Committee, Republican 
National Convention, Hears 
Paul G. Annes 


Past President Paul G. Annes appeared before 
the platform committee of the Republican National 
Convention held in Chicago on July 18-21, on behalf 
of the Leadership Conference on Civil Rights, to 
urge the inclusion in the Platform of the Republican 
Party of appropriate planks expressing opposition, 
(a) to the imposition by foreign governments of dis- 
crimination against United States citizens on grounds 
of race or religion and, (b) to any international 
agreements or treaties on the part of the United 
States which differentiates among United States cit- 
izens on grounds of race or religion. 

The Leadership Conference on Civil Rights is a 
nation-wide conference of over 50 national organ- 
izations working to promote and extend the civil 
rights of all Americans, 
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Discretionary Relief From Deportation 
By CHARLES GORDON 


Charles Gordon is Regional Counsel for Northwest 
Region of Immigration and Naturalization Service, U. S. 
Department of Justice, with headquarters at St. Paul, 
Minnesota. In 1952 he was Counsel to the President’s 
Commission on Immigration and Naturalization. He is co- 
author of IMMIGRATION LAW AND PROCEDURE 
(Gordon and Rosenfield) published in 1959. 


The following article is, in substance, Mr. Gordon’s 
lecture delivered before The Decalogue Society, auspices of 
our committee on Legal Education, on February 24, 1960. 


1. Introduction 


Enforcement of the immigration laws obviously is a 
necessary aspect of our system of controlled immigration. 
However, its impact on human destinies often can be 
quite severe. 


Everyone agrees that deportation from the United States 
is a penalty, imposed on aliens who have violated our laws. 
For those with long residence or family ties in this country 
expulsion can be a harsh edict, with consequences more 
devastating than criminal punishment. Therefore deportation 
often has been compared with banishment or exile. 


The need for a humane administration of our immigration 
laws has been increasingly recognized by executive officers, 
the courts and Congress. In recent years this enlightened 
attitude has produced a widening horizon of remedies, and 
there is every indication that this trend will continue. 


2. Suspension of deportation 


I discuss suspension of deportation first because it was 
a landmark in legislative recognition of the need for 
amelioration. Before 1940 the Immigration Service, without 
any direct statutory authorization, had stayed deportation 
in approximately 2,800 cases. Express statutory authority 
for suspension of deportation was granted for the first 
time in 1940. The 1940 statute authorized the Attorney 
General to suspend deportation for any deportable alien 
who could establish good moral character for 5 years, except 
a subversive, criminal, or other aggravated violator, whose 
expulsion would result in serious economic detriment to his 
spouse, parent, or minor child in this country. Each such 
suspension was to be reported to Congress and would not 
become effective if Congress disapproved. If there was no 
Congressional disapproval the alien was granted lawful 
residence status. 


Suspension of deportation has been utilized since that 
year. Some changes in this process were made in the 1952 
codification of the immigration laws. One revision eliminated 
the blanket disqualification of former criminals, sub- 
versives, and other aggravated violators. Other changes 
fixed varying periods of prescribed residence and good 
character and other diverse requirements for different 
groups. Because of these complex limitations and because 
of the introduction of other remedies the use of the 
suspension method has diminished. However, it is still 
available and is invoked in many cases. The award of 
suspension can extinguish any ground of deportation and 
confer upon the applicant legal status as a permanent 
resident. 


Thus an application for suspension of deportation can be 
made by an alien who is deportable for irregularity in 
in his entry, for overstaying his allotted period of temporary 





CHARLES GORDON 


admission, for misconduct in this country or for any other 
reason. But suspension of deportation, and resultant benefits 
of lawful permanent residence, will be granted only if 
the applicant can satisfy the prescribed standards of resi- 
dence, good character, hardship to himself or his family, 
and other requirements; if he can also show himself worthy 
of the exercise of discretion; and if he can thereafter pass 
the scrutiny of Congress. 

The application for suspension of deportation must be 
made during the deportation hearing, although in some 
meritorious cases the deportation hearing will be reopened 
for the purpose of receiving such an application. It is heard 
and decided by a hearing official who is known as a special 
inquiry officer. If the application is granted the case is 
referred to Congress for its consideration. If the application 
is denied the applicant can appeal to the Board of 
Immigration Appeals. 


3. Voluntary departure 


Voluntary departure permits an alien found in this 
country unlawfully to leave, usually at his own expense, 
without being forcibly ejected. It enables him to avoid 
the stigma of deportation and the need to secure advance 
permission to apply for reentry, which would be required 
if he were deported. It is frequently solicited by an alien 
who expects shortly to reenter the United States lawfully 
and is sometimes coupled with waivers or other forms of 
relief. 


The privilege of voluntary departure was granted by 
immigration officers long before there was any specific 
statute authorizing this relief. Since 1940 it has been 
recognized in the statute, which has placed some limitations 
on its award. 

In many instances, particularly those involving un- 
sanctioned crossings of the Mexican or Canadian borders, 
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voluntary departure is permitted without the institution of 
formal proceedings. In other instances it is granted in the 
expulsion proceedings, and in such cases the deportation 
order generally will not become effective if the alien departs 
voluntarily. In some situations voluntary departure may be 
allowed after the final deportation order. However, in that 
event the law declares that the departure is equivalent to 
deportation, which means that the departing alien is there- 
after forbidden to return to the United States without 
advance permission to reenter. 


4. Adjustment of status 


Congress in 1952 provided a new procedure known as 
adjustment of status, which enabled an admissible alien 
to obtain lawful, permanent status without leaving the 
United States. The advantages of this remedy are self 
evident, and it obviously represents a reasonable, common- 
sense approach to the problem. Those who can qualify 
no longer have to leave the United States in transforming 
a temporary status to a permanent one. Their admissibility 
is resolved in a proceeding in this country. 

The need for this relief arises most often when an alien 
comes to this country temporarily as a student or visitor 
and marries an American girl while in this country. Such 
a marriage entitles him to complete exemption from the 
quotas as the husband of an American citizen. However, he 
originally could not have taken advantage of this exemption 
unless he left the United States, obtained a nonquota visa 
and returned as an immigrant. Another fairly common 
situation occurs when an American business concern 
wishes to employ an alien with exceptional skills, which 
would qualify him for a first preference under the quota, 
who is here on a temporary visa. The adjustment of status 
procedure enables such temporary residents to attain 
permanent residence status without leaving the United 
States. 

As originally enacted in 1952 the adjustment of status 
statute included limitations which impaired its utility. But 
many of these restrictions were eliminated by amendments 
in 1958. In its present form the statute’s benefits may be 
sought by any alien who was lawfully admitted as a non- 
immigrant—for a temporary period or purpose. However, 
the administrative regulations bar applications for adjust- 
ment by those who have been found deportable after 
August 21, 1958. 

Several important aspects of adjustment of status must 
be noted. First, it is not available to aliens who entered 
as border jumpers, stowaways or in a similar illegal 
manner. Relief for such aliens can be sought only through 
suspension of deportation or other remedies I shall describe. 
Second, it simulates the entry process at the border. There- 
fore, the applicant must establish that he is admissible to 
the United States and that an immigrant visa is immediately 
available to him. On the other hand, in establishing his 
right to enter the applicant can take advantage of any 
procedure for waiving grounds for inadmissibility that 
would be open to him as an entry applicant. Such waivers 
can be granted in the adjustment proceeding. A third 
aspect is that relief is open only to those who lawfully 
entered as nonimmigrants, a term which describes various 
groups admitted for temporary stay, but this limitation 
would be removed if the amendment now pending in 
Congress is adopted. 

The application for adjustment of status is obtained 
from and submitted to the district director of the Immigra- 
tion and Naturalization Service. It must be accompanied by 
prescribed fees and documents. The applicant undergoes 
examination by a medical officer of the United States Public 
Health Service. He then appears for an informal interroga- 


tion by an immigration officer, who reviews the application, 
the documents and medical reports, and any other evidence. 
The matter is then referred to the district director, who 
notifies the applicant of his decision, granting or denying 
the application. If the decision is adverse the applicant 
can appeal within 15 days to the regional commissioner. 
A final decision approving the application grants the appli- 
cant permanent residence as of the date of that decision. 


5. Registry 


Registry was originally enacted in 1929. It enables the 
administrative authorities to expunge deportability and 
grant lawful permanent residence status to deportable 
aliens who have resided in the United States for many years. 
A major amendment in 1958 considerably broadened its 
scope. In its present form the registry statute authorizes 
the Attorney General, in his discretion, to create a record 
of lawful admission for permanent residence on behalf of 
an alien who entered the United States prior to June 28, 
1940, has resided continuously in this country since such 
entry, is a person of good moral character, and is not 
now inadmissible to the United States on criminal, sub- 
versive and other specified aggravated grounds 

Registry benefits thus may be sought by any alien who 
meets the prescribed requirements, to avoid deportability 
for an irregular entry before June 28, 1940. It reaches those 
who entered surreptitiously or without inspection; those 
who may have entered lawfully but for whom no record 
can be found; those who entered through regular channels 
but whose entry was nevertheless improper; and those who 
were admitted only as temporary entrants and who over- 
stayed. 

The application for registry is submitted to the immigra- 
tion district director, accompanied by the prescribed fees 
and documents. Then there is an informal interrogation 
before an immigration officer, who reviews the application 
and the proofs. The district director notifies the applicant 
of his decision, granting or denying the application. The 
approval of the application results in the award of lawful 
permanent residence status. If the decision is adverse the 
applicant may take an appeal to the regional commissioner 
within 15 days. 


6. Waiver of inadmissibility 


The law authorizes additional waivers of inadmissibility 
in other situations. The most important type of waiver 
may be solicited by an alien who is barred from entry 
because of his criminal record, or because of involvement 
in prostitution, or because of false representations in seek- 
ing to enter the United States, and who is the spouse, child, 
or parent of an American citizen or of an alien lawfully 
admitted for permanent residence. Such misconduct other- 
wise would preclude entry into the United States. Without 
such waivers, first authorized in 1957, entry would be 
foreclosed, for example, in the case of the alien husband 
of an American citizen who at one time in the past had 
been convicted for a crime involving moral turpitude; or 
for the wife of an American citizen who before her marriage 
had engaged in prostitution, or for the parent of an 
American citizen who had made a false statement in order 
to enter the United States. The 1957 legislation enables 
the Attorney General, in his discretion, to forgive these 
infractions and permit the alien to join his family in the 
United States. 

While this legislation benefits many persons in the United 
States who are subject to deportation for past misconduct 
in this country, the waiver ordinarily cannot be exercised 
in deportation proceedings. If the applicant is within the 
United States the waiver can be solicited in proceedings 
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for adjustment of status or for registry, if he qualifies 
for those forms of relief. In all other cases it is necessary 
to make the application outside the United States, by 
filing it with the United States consul for transmission to 
the appropriate immigration office. 


7. Stay of deportation 


Stays of deportation to settle personal affairs or during 
the pendency of court proceedings have been known for 
some time. However, since 1950 the statute has specifically 
authorized the Attorney General, in his discretion, to with- 
hold deportation to any country in which he deemed that 
the alien would be subject to physical persecution. This 
statute thus provides an opportunity for a request of asylum 
by those who are threatened with political, religious, or 
racial persecution. 


Since the statute was enacted, pleas of anticipated physical 
persecution have been advanced by aliens being deported 
to the Iron Curtain countries and to countries like Italy, 
Greece, Yugoslavia, Nationalist China, Korea and other 
places. Obviously the evaluation of conditions in another 
country is a delicate and difficult inquiry. At the same 
time it is a matter of grave importance to the individual. 
The claim of expected physical persecution consequently 
is weighed with the utmost care, taking into account all 
available evidence and information. 


Under present procedures the request for a stay of 
deportation because of feared physical persecution is pre- 
sented only after the final deportation order. The applica- 
tion, together with prescribed fees and supporting docu- 
ments, is submitted to the immigration district director. An 
interrogation is then conducted before a special inquiry 
officer, who receives and considers the applicant’s proofs 
and other available evidence. At the conclusion of this 
interrogation the special inquiry officer makes a written 
memorandum of his findings and recommendations and 
transmits it to the regional commissioner. The applicant 
receives a copy of the special inquiry officer’s memorandum 
and is given the opportunity to submit written representa- 
tions to the regional commissioner, who thereafter makes 
the final decision. 


8. Procedure and judicial review 


I have briefly described the procedure in connection with 
the various forms of relief. However, one or two general- 
izations should be added. The applicant is seeking to invoke 
a dispensing power, bestowed as a matter of grace rather 
than right. Consequently the procedure for considering 
such applications ordinarily is somewhat informal, and 
usually is designated an interrogation rather than a hearing. 
It is our view that the applicant is entitled only to a 
reasonable opportunity to present his proofs and have them 
considered. The judicial authorities thus far, including the 
Supreme Court, appear to support this position. However, 
questions relating to due process are constantly being urged 
and litigated. 


Another brief word, out of many that could be uttered, 
should be said about the judicial review of such dis- 
cretionary determinations. While an applicant whose plea 
for discretionary relief has been rejected undoubtedly can 
question this determination in court, the orbit of judicial 
review is said to be quite limited. The discretionary action 
of the Attorney General and his subordinates can be 
contested only upon a showing that it was arbitrary or 
capricious or that rights granted by the statute or admin- 
istrative regulations or otherwise required by due process 
were not honored. Ordinarily the courts will not interfere 


with the exercise of the Attorney General’s discretionary 
powers. However, aliens denied discretionary relief are 
constantly bringing court proceedings questioning the ob- 
servance of statutory requirements, alleged denials of due 
process, and alleged arbitrariness in refusing to grant relief. 
While such contentions usually are unsuccessful, this is an 
active area of litigation in which generally accepted legal 
concepts are frequently being questioned. 


9. Chinese Confession Program 


I want to mention briefly the Chinese confession program. 
From the early days of the Chinese Exclusion Laws many 
Chinese have participated in ingenious schemes to enter 
the United States illegally. This was done through estab- 
lishing and perpetuating fictitious family relationships by 
devices known as “immigration slots.” These “slots” were 
sold to prospective immigrants who then represented them- 
selves as the children of American citizens. Many thousands 
of Chinese entered the United States unlawfully in this 
manner by claiming to have acquired United States citizen- 
ship through a spurious relationship to an American citizen. 

In recent years the Immigration and Naturalization Service 
has encouraged Chinese who had been in the United States 
illegally for many years to come forward and to tell the 
truth. Those who take advantage of this confession program 
are assured that they will receive favorable consideration 
if they present an application for discretionary relief—such 
as suspension of deportation or registry—for which they 
can qualify. In this way many Chinese are enabled to 
achieve lawful residence. At the same time the cause of 
law enforcement has benefited by the elimination of many 
“paper” family trees and the closing of “immigration slots” 
which would have afforded opportunity for future illegal 
entries. 


10. Private relief bills 


Before concluding I should add a few comments about 
private relief bills. These are measures which solicit the 
direct intervention of Congress in individual cases. They 
usually are sought when other remedies have proved fruit- 
less. They specifically propose to modify the impact of the 
immigration law upon named aliens. 

In recent years the number of private immigration bills 
has been quite substantial. Some of the statutory remedies 
I have discussed have resulted from the experience of 
Congress in considering such individual relief legislation. 
Through such general enactments the sphere of admin- 
istrative discretion has been enlarged in order to cope with 
problems illuminated by special legislation and the new 
laws have sought to relieve Congress and the President of 
the heavy load imposed by the consideration of such private 
relief bills. Nevertheless, there is still a large volume of 
private bills. President Eisenhower and others have urged 
that such legislative consideration of individual cases be 
minimized by a further increase in the range of admin- 
istrative powers. 

The introduction of a private bill does not itself stop 
deportation. However, the Immigration Service usually will 
defer deportation until the Congressional committees have 
an opportunity to consider the measure and to act, if they 
are so disposed. 


11. Conclusion 


I have attempted to sketch some of the dispensations that 
may be awarded to an alien faced with deportation. These 
represent, I believe, a major effort to smooth some of the 
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Federal Jurisdiction 
and Procedure 
by Harry G. Fins 


The Bobbs-Merrill Publishing Company an- 
nounces the forthcoming publication of Federal 
Jurisdiction and Procedure by member of our Board 
of Managers Harry G. Fins. The work is in one vol- 
ume consisting of fifteen chapters which recite the 


subject matter in detail. The price of the book is 
$6.50. 


The object of this book, announce the publishers, 
is: 

to guide the practitioner through the difficult subjects 

of jurisdiction, venue, process, removal and related 

matters in the District Courts and appellate practice in 
the Courts of Appeal and Supreme Court of the United 

States. It is not intended to take the place of a digest 

or encyclopedia. It is presented in concise form and 

simple style in the hope that it may prove useful to 
the members of the legal profession. 

Fins is long familiar to the legal profession in this 
state and elsewhere as the author of the following 
popular books and treatises on Federal and Illinois 
practice and procedure: Federal Practice Guide, 
Federal Appellate Practice, Illinois Motion and Peti- 
tion Practice, Illinois Procedure, Appeals and Writs 
of Error in Illinois and others. He is an active prac- 
titioner in Illinois and Federal trial and reviewing 
courts. 


He is a lecturer in the Post-Graduate Division of 
The John Marshall Law School and at Lawyers 
Post-Graduate clinics and is a frequent lecturer on 
law before Bar groups. He is a contributor to our 
Decalogue Journal and other legal publications. 





Seek Gifts For Law School 
Hebrew University 


Past president Alec E. Weinrob, chairman of the 
Decalogue Society Fellowship Fund Committee estab- 
lished last year to collect gifts from our members to 
the Law School of the Hebrew University of Jeru- 
salem, urges again immediate and generous contri- 
butions to the Fund to aid a noble cause and help 
our Society complete its commitment to the Law 


School. 


The goal of the Fund is $50,000 which may be 
subscribed to by the Society members in the form 
of either cash or Israel bonds. Either type of gift 
is tax deductible. 


Past president Jack E. Dwork, 77 W. Washington 
St., is committee treasurer for the Fund. Checks 
should be made payable to American Friends of the 
Hebrew University, Inc. 


Applications for Membership 


Meyer C, Ba.in, chairman 


APPLICANTS 
Edward R. Burr 


Shale H. Cohen 
Alfred E. Dolnick 
Malcolm M. Gaynor 
Jerome M. Kaplan 
Howard R. Kaufman 
Lloyd S. Kupferberg 
Irving G. Lang 
Herzl E. Levine 

Lyle D. Lieberman 
Roger I. Lippman 
Kenneth D. Lotsoff 
Gordon H. Millner 
Irving B. Ribstein 
Edward S. Richman 
Arthur J. Sabin 
Arthur J. Schoenfeld 
Harold Shabelman 


Irving J. Siegal 


Alfred M. Walter 


Arthur H. Zimmerman 


SPONSORS 


Richard J. Elrod 
Fred Lane 

Benjamin Weintroub 
Benjamin Weintroub 
Samuel J. Baskin 
Norman Schwartz 
Earle A.Malkin 
Marvin Juron 

Louis Swidler 

Favil David Berns 
Earle A. Malkin 
Judge Julius H. Miner 
Robert J. Nye 
Sydney R. Marovitz 
L. Louis Karton 

L. Louis Karton 
Benjamin Weintroub 
Leon A. Kovin 
Samuel Allen 
Marvin Juron 
Richard E. Korem 
Marvin Juron 

J. Henry Wolf 
Marvin Juron 

H. Wittenberg 
Marvin Juron 

Louis Swidler 

Earle A. Malkin 
Aaron M. Jacobs 
Earle A. Malkin 
Robert Hankin 
Herman B. Goldstein 
Harry Greenstein 
Marvin Juron 
Marvin Sacks 
Robert Hankin 
Roger I. Lippman 
Reginald J. Holzer 
Alec E. Weinrob 
Judge Hyman Feldman 
Michael Levin 
Meyer C. Balin 
Earle A. Malkin 
Alfred E. Dolnick 





DECALOGUE WOMEN’S 
AUXILIARY ELECTS 
At the anuual meeting of the Women’s Auxiliary 
of The Decalogue Society of Lawyers held on June 
30, 1960, the following officers were elected for a 


period of one year: 
President 

Vice President 

Vice President 

Vice President 
Recording Secretary 
Corresponding Secretary 
Financial Secretary 
Treasurer 


Mrs. Ira L. Shapiro 

Mrs. Bernard R. Spak 
Mrs. Robert J. Nye 

Mrs. Meyer C. Balin 

Mrs. Jack E. Dwork 

Mrs. Newton Dale Hacker 
Mrs. Irwin L. Zalutsky 
Mrs. Samuel Shkolnik 
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The Constitution and Religion in Public Schools 


Mr. Olenich is the winner of the first prize in the law 
student division in the recently completed Decalogue Society 
of Lawyers contest on the subject, “The Constitution and 
Religion in Public Schools—Should Religion be Taught 
in Public Schools?” He was a third year law student at 
Seton Hall University, Newark, New Jersey at the time he 
participated in the contest. Since, Mr. Olenich has been 
admitted to the Bar and is practicing law in Ridgewood, 
New Jersey. 


Congress shall make no law respecting an establishment 

of religion, or prohibiting the free exercise thereof . . .1 

Not until recent years have these words aroused such a 
ferment among the American people. Because religion 
encompasses the whole of man, his spiritual, physical, 
sociological, psychological self, and because to most, the 
American public school is a supreme achievement of the 
democratic way of life, the controversy concerning the 
teaching of religion in the public schools has become acute. 

Originally, the First Amendment was an_ inhibition 
only to Congress,? but with the adoption of the Fourteenth 
Amendment, the states were also prohibited from infringing 
upon the liberties of the people and it is now established that 
the fundamental concept of liberty embodied in the Four- 
teenth embraces the liberties guaranteed by the First, in- 
cluding religious freedom.® 

Responsibility for public education rests with the states,* 
therefore any discussion relative to religious instruction in 
the public schools must have foundation within the frame- 
work of the First Amendment. It is acknowledged® and 
established® that this Amendment operates to prohibit 
preference of one religion over another. 

As a relatively religious people, most of us would not 
deny the importance of religion and its teachings to the 
youth of this country, but the subject of this paper is 
neither “preference” nor the need of religious training, but 
whether the teaching may be accomplished by the public 
school without violating the constitutional provisions. 

Nowhere in the Constitution of the United States is 
“religion” or “an establishment” defined. One of the most 
widely discussed interpretations is found in Everson v Board 
of Education,? where Mr. Justice Black, speaking for a 
divided court declared: . 

Neither a state nor the Federal Government can set 

up a church. Neither can pass laws which aid one reli- 

gion, aid all religions, or prefer one religion over an- 
other. .. . No tax in any amount, large or small, can be 
levied to support any religious activities or institutions, 
whatever they may be called, or whatever form they 

may adopt to teach or practice religion. Neither a 

state nor the Federal Government can, openly or 

secretly, participate in the affairs of any religious 
organizations or groups and vice versa. 

This is stated to be the first time® that the Supreme 
Court spelled out what is generally termed the “separation 
of church and state.” A year later® the Court actually 
adopted this “wall of separation”!° theory with respect to 
the relations between the state and religious institutions. 

In arriving at this determination, the Court has resorted to 
the intention of the framers of the First Amendment and 
justly so, for to relate the subject under discussion to the 
Ist Amendment, we must briefly refer to its history. 

The abuses suffered by the religious minority groups in 
the Old World soon grew in number in the Colonies and 
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aroused the concern of many leaders in all, but most notably 
Thomas Jefferson and James Madison in Virginia. Dis- 
establishment, virtually a reality in Virginia, left but one 
vestige to remove. There was put forth a “Bill Establishing 
a Provision for Teachers of the Christian Religion.” 

James Madison and those supporting him, successfully 
opposed this Bill not simply because they considered it 
preferential in nature under the circumstances, but also 
because they were opposed to the state attempting to control 
religion!? as evidenced by Mr. Madison’s words which may 
be summarized as follows: Since religion is exempt from 
the authority of Society at Large, still less can it be subject 
to that of the Legislative Body whose jurisdiction is both 
derivative and limited.18 

It was only four years later, in 1789 that, largely through 
his efforts, the First Amendment was adopted and later 
ratified and there is no reason to believe that James Madison 
changed his views between 1785 and 1789 or favored a nar- 
rower restriction on the powers of the Federal Govern- 
ment.14 

Although there is a diversity of opinion with respect to 
the intent of the framers of the First Amendment,!5 the 
fact does remain that the Supreme Court of the United 
States has generally adopted a “wall of separation” theory. 
Mr. Justice Reed dissenting in McCollum v Board of Edu- 
cation1® has stated that no governmental agency can aid 
all or any religions or prefer one over another. His dissent 
was based on the type and degree of aid prohibited by the 
First Amendment and on the facts of the case which could 
not invoke the prohibition of the Constitution. Also, Mr. Jus- 
tice Douglas a short time later!? speaking for the majority 
of the Court, stated that there could not be the slightest 
doubt that the First Amendment reflected the “philosophy” 
of separation of church and state and that it must be com- 
plete and absolute. The Court followed the McCollum 
decision but chose not to expand it. 


However this may be, we must search further into what 
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is an apparent web of confusion respecting the state and 
religion, for there appears to be a conflict of application 
and theory. 

The Federal Government exempts religious institutions 
from taxation,18 makes chapel attendance at the United 
States Military and Naval Academies compulsory, provides 
for daily invocation of blessings in the House of Congress;19 
the name of God is on our coins. The state may be said 
to be performing religious functions when it calls upon the 
Supreme Being in administering the oath of office to public 
officials, in permitting public property to be used for pur- 
poses of religious expression,2° in making parochial school 
children the beneficiaries of free state text books?1 and in 
providing for the safety of all school children at busy 
street crossings. There are others?2 but these may well 
serve to illustrate the point that the state and religion are 
not completely divorced. 

It would appear that there is no definite dividing line 
between the two. Nor, can it be controverted that a precise 
line, an impregnable wall was never intended,2? for 
these men who enacted the First Amendment were not 
devoid of religious feeling and conviction and could not 
have intended that government should be hostile to religion 
and alien to it, with respect to at least some incidences of 
religion, as indicates above. 

But one thing is quite certain. These same founding fa- 
thers had as their prime objective, “freedom.” It was these 
men who were concerned with the rights of individuals 
and the adoption of the Bill of Rights was intended to 
protect against the tyranny of man. Religious freedom was 
the crux of the concept of freedom?‘ even at a time when the 
Christian religion was virtually “the” religion? and less was 
understood about man’s relation to man than we hope is 
today. Even at such a time, religious freedom was incor- 
porated into our Constitution. 

They who laid the groundwork of our religious free- 
doms could not envision all the problems relating to 
this provision. The public school system as we know it 
did not exist at the time of the adoption of the First 
Amendment.2¢ If it had, the founding fathers would 
see a school system with compulsory attendance of the 
children; an agency of the state which has at its disposal 
and control for many years virtually every young and 
impressionable mind; they would find the state as molder 
of children—the very object of its will—with respect to 
education and teaching. 

It is this fact which serves to distinguish the state’s being 
simply involved in the incidences of religion and its ap- 
proaching “an establishment of religion.” Because of this 
coupling of powers, ie. the state as master of education 
and as instructor of religion, the teaching of religion by 
the public schools falls within the prohibited area. With 
such a combination of power and control, the state in effect 
will be compelling religion, contrary to the very essence of 
religion, which recognizes freedom of one’s conscience2? 
with respect to the relation of man and his Maker. By its 
very nature, it is an attitude, emotion and experience di- 
rected toward a Supreme Being,?® a belief embracing the 
right to maintain theories of life, death and the hereafter, 
including those which may seem incredible and unbelieve- 
able to most persons. God made man’s mind free to believe 
and chose that religion should not be propagated by com- 
pulsion but by the exercise of free conscience.?® Religion 
must be personal with each individual. 

Teaching denotes a conveying with the purpose and intent 
the right to compel belief. To be of any value, it must by 
necessity be beyond the reach of human power; to substi- 
tute compulsion by the state for voluntary belief on the 
part of the school child and his parent, is, therefore, in 


reality but to deny the very foundation of true religion. 

Teaching denotes a conveying with purpose and intent 
to have the pupil become familiar with the contents of that 
which is spoken or written. With the state as a teacher of 
a religious course of instruction, it would be engaging in 
a task greater than mere encouragement. If the state is to 
teach religion®® it, therefore, has the duty to decide in 
what religious instruction consists and then to say what 
shall be accepted as truth and what rejected as error.31 
By so doing, the state would in effect compel obedience 
which is not an attribute of religion. Religious belief means 
a freedom of conscience to all and conscience is not con- 
trollable by, nor amendable to, human law.32 

The state is but an artificial creation and when traced to 
its source, will be found to have its existence in all the 
people. Therefore, it, of itself, can have no religious opin- 
ion33 and if it undertakes to teach religion, its opinion 
must necessarily be that of individual men. Now, no system 
of religious instruction can be taught which would not be 
objectionable to many, including the truly religious. Even 
if the instruction were hostile to the religious belief of but 
a few of the children, or of their parents, and these pupils 
were excused from participation, such instruction would, 
in effect, be sectarian. Therefore, to permit such instruc- 
tion would simply be to enforce the will of the state and 
that the will of the state is the ultimate measure of what 
is proper is nowhere more false than in religion.°* 

Those of us who profess a particular faith would accept 
as a fundamental precept that the basic religious act we 
make, the act of faith, is necessarily a free one both ex- 
ternally and internally and that no external force should 
be permitted to extort it from us.°5 

It is a fact that religious freedom is not absolute®* and 
that there does exist a need of religious training is a real- 
ity. But the need does not always dictate the means. It is 
not denied there are those who would use the shield of the 
Constitution to destroy its very privileges, but we cannot 
measure the nature of our institutions by the abuses which 
we may suffer. 

The real difficulty then lies not only in ascertaining the 
limit to which the state may go in encouraging religious 
training, but the choice of encouragement at the expense 
of the fundamental right of freedom of conscience.37 

The First Amendment was enacted from an experience 
of evils, but its general language should not be confined 
to the form that evil had previously taken, for time works 
changes and brings into existence new conditions and pur- 
poses. For the principle to be vital it must be capable of 
wider application than the mischief which gave it birth.38 
The First Amendment was not a mere ephemeral enactment 
designed for the passing occasion, but was created for the 
future, and today. 

The Supreme Court has not decided the question of 
teaching religion by the public schools.39 When it does, 
it will undoubtedly approach the problem from the view- 
point of freedom of religious conscience. 

The elements of our school population are diverse and 
consist of all shades of religious belief. Now, it is in the 
interest of society and the state that all citizens should 
not only be interested in the schools but take pride therein 
and be friends thereof. It is in its interest that all should 
be educated. In no other way can the doctrine of republic- 
anism and democracy—the equality of all the people before 
the law—be so effectively promulgated than by having the 
children of all taught side by side without any discrimina- 
tion.4° The law must not see religious differences and make 
distinctions between children or their parents based on 
religious beliefs. 
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As our recognition of a religious need in our children 
becomes greater, so does our desire to attain this goal be- 
come greater. But let us not commit the error of trampling 
the fundamental rights of each of us, which make it pos- 
sible to pursue our every goal. Let us not derogate the 
respect which the law, religion and the public school de- 
serve by making the school the center of bitter strife. For 
this is but one more means of effectively destroying the 
basic principles which most of us revere. 

By seeking to have the schools teach religion, we seek to 
have the state encourage its growth. When religion thus 
depends on civil authority to foster belief, religion can 
ouly be weakened. By seeking to teach it, by necessity we 
must attempt to weld it into a subject devoid of spirit 
which may serve to stifle rather than promote conviction 
in these growing citizens; by so doing we can hope only 
that it will become a mere routine course of study, render- 
ing it without force, spirit or value in the later years of 
these children when its needs and meaning become sharper. 

The truths of religion are best taught not by civil author- 
ity, but by the church, the parochial school, the social re- 
ligious meetings and above all, by the parents in the home. 
There these truths may be explained and enforced, nur- 
tured and cultivated to maturity; there the child’s spiritual 
guidance may also be protected in accordance with the 
dictates of parental conscience.*1 Let these children heed 
the call of worship not by the school bell, but by the 
church bell, with the honor, respect and ceremony which 
religion and the occasion calls for rather than making it an 
empty gesture of routine training. 

In the classroom, teach the understanding of man’s re- 
lation to man, for with this knowledge, these same children 
will have acquired a fundamental lesson and have taken 
one of their greatest strides toward an understanding of 
their God. To have any real meaning, the First Amend- 
ment must be deemed to withhold from the state any other 
authority to attempt to compel religion, religious belief or 
expression thereof, where that expression violates religious 
conscience.42 Let the state protect, but not direct religion.** 

Since freedom and religion are both fundamentally spir- 
itual and not a mere reflection of material forces, we can- 
not dispense with the dialogue of man between man.** It 
is only in the furtherance of the freedom to differ, which 
is not limited to things that do not matter,*® that this dia- 
logue may continue. As long as such a philosophy is per- 
mitted without resort to compulsion can we hope that the 
First Amendment will remain as a candle to give religious 
light to all. 
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244 (3rd ed. 1942). 


. See Parsons, op. cit. supra note 14, at 54-68. 


See Pfeiffer v Board of Education, 118 Mich. 560, 77 
N.W. 250, 261 (1898) (Mr. Justice Moore’s dissent). 
People ex rel Ring v Board of Education, 254 Ill. 384, 92 
N.E, 251 (1910). 


. Osburn and Nimkoff, Sociology 452-3 (2nd ed. 1950). 


See Pfeffer, op. cit. supra note 13, at 101, quoting Thomas 
Jefferson’s “Bill for Establishing Religious Freedom,” 
introduced in Virginia in 1779. 


. To be distinguished from teaching secular subjects, which 


by their nature contain some religious influences, e.g. 
see Mr. Justice Jackson in Illinois ex rel McCollum v 
Board of Education, 333 U. S. 208 (1948). The wearing 
of religious garb not “teaching” religion. Rawlings v 
Butler, 290 S.W. 2d 801 (Ky. 1956). 
See Pfeiffer v Board of Education, 118 Mich. 560, 77 
N.W. 250, 259 (1898). 
It must be noted here, that in the McCollum case, there 
was no compulsion upon the student to attend the instruc- 
tion. It was given according to the dictates of parental 
conscience by clergymen representing the particular faiths 
and not by school-employed teachers. Brady, op. cit. supra 
note 11, at 127; Sutherland, Due Process and Disestab- 
lishment, 62 Harv. L. Rev. 1314 (1949); Hartnett, The 
McCollum Case, America, April 24, 1948. p. 49. 
See Pfeiffer v Board of Education, 118 Mich. 560, 77 N.W. 
250, 262 (1898). 
See Wu, Cases and Materials on Jurisprudence 625-626 
(1958) quoting Stanlis, Edmund Burke and the Natural 
Law, 33 U. of Det. L. J. 150 (1955). 
See Parsons, op. cit. supra note 14, at 99, 105. 
Reynolds v United States, 98 U. S. 145 (1878). 
Story, op. cit. supra note 23, §1872. 
See Weems v United States, 217 U. S. 349, 872 (1910). 
It has not decided the —— which forms the subject 
of this writing. In Doremus v Boa Education, 
342 U. S. 429 (1952), the question as to whether Bible 
reading in the public schools of New Jersey vielgees 
any Constitutional provision, was not determined. 
plaintiff’s case was dismissed because she had lost ber 
legal standing. The New Jersey court found the Bible a 
non-sectarian work and therefore the court decided that 
the New cn Constitutional provisions had not been 
violated. Dore v Board of Education, 5 N. J. 485, 75 
A. 2d 880 (1952). But it has been held that a school board 
may not require passages from the King James’ version 
to be read to children in public schools. People ex rel 
King v Board of Education, 245 Ill. 334, 92 N.E, 251 
(1910). Also it has been decided that exclusion of the 
Bible does not — any Constitutional right. Clithero 
v Showalter, 284 U. S. 573 (1930). Practically every state 
prohibits, by Soaks ‘or Constitution, religious teaching 
in the public schools with the rather frequent exception 
of the reading of the Bible without comment. =. 
prema > ap and American Education 52-53 (1949). 
te aid, see Dowling, Cases on Constitutional Law 1088 
(athe ed. 195 4). 
See note 31 supra. 
See State ex rel Weiss v Board of Education, 76 Wisc. 
177, 44 N.W. 967, 976 (1890). 


See Minersville School District v Gobitis, 310 U. S. 586, 


* 604 1940) (Mr. Justice Stone’s dissent). Also see Board 


of ucation v Barnette, 319 U. S. 624 (1943). 

In Zorach v Clauson, see note 19 supra, the Supreme 
Court cannot be said to have permitted “direction” of 
religion or religious education. To have decided the mat- 
ter differently would have been to press the concept of 
separation to a ridiculous extreme, producing undesirable 
consequences, to say the least. 

See Konvitz, op. cit supra note 8, Preface. 

See Minersville School District v Gobitis, 810 U. S. 586 
(1940) (Mr. Justice Stone’s opinion). 
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The Decalogue Appointment 


Book and Directory 

Favil D. Berns chairman of The Decalogue Ap- 
pointment Book and Directory is already at work 
on the 1961 issue of this useful volume. Berns an- 
nounces that no effort will be spared this year to 
make the next Directory excel in content, format, 
and features of service and utility to the practicing 
lawyer. Since the cost of the Directory is defrayed 
through advertisements, Berns urges members of our 
Society to help him obtain same from their clients 
and friends. He also asks that suggestions, if any, 
for improvement of the book be sent to him at 134 
North La Salle Street, or addressed to the office of 
our Society at 180 West Washington Street. 

As usual, it is expected that the Appointment Book 
and Directory will reach our members the early part 
of December. 





COL. JACOB M. ARVEY 

Member, Col. Jacob M. Arvey, recipient of The 
Decalogue Society of Lawyers Award of Merit for 
the year 1949, is one of the contributors to a recent 
book, Politics in U.S.A. (Doubleday Co. $4.95). 
The volume subtitled “A Practical Guide to the Win- 
ning of Public Office” was written by twenty three 
of the nation’s “most successful politicians and politi- 
cal advisers.” The subject of Mr. Arvey’s article is 
“Ward Politics.” 

Among the contributors to Politics in U.S.A. are 
John F. Kennedy, Richard M. Nixon, Adlai E. Stev- 
enson, Abraham A. Ribicoff, James A. Farley, Leon- 
ard W. Hall, Mrs. Charles A. Halleck, Raymond 
Moley, and others. 





INTER-AMERICAN BAR ASSOCIATION 
TO MEET 

The Inter-American Bar Association XIIth Con- 
ference will be held in Bogota, Colombia, January 
27th to February 3rd, 1961. Several members of our 
Society have already expressed their interest in at- 
tending this Conference. For further information 
please communicate with past president Harry D. 
Cohen, 139 No. Clark Street, chairman of The 
Decalogue Inter-American Association committee. 
Cohen plans to attend this Conference. 





DECALOGUE TOAST TO THE BENCH 

Our Society’s annual Toast to the Bench cocktail 
party, long an institution in the legal profession in 
Chicago, will be held on December 15th at 4 p.m. 
in the Covenant Club Ballroom. Judges of the Fed- 
eral, State, and City Courts will be guests of our 
Society. Members are urged to come and invite 
their friends in the profession, as their guests, to 
attend this gala event. Ladies are welcome. 





On the occasion of our 
Nigh Hobdays 


The President, the officers, 
and the Board of Managers 
of The Decalogue Society of 
Lawyers extend to fellow 
members, their families, and 
to the entire legal profession 
their warmest wishes for a 
very Happy New Year. 











FEDERAL BAR ASSOCIATION 
OFFERS DIRECTORY 

The Federal Bar Association, Chicago chapter, 
offers to lawyers whose practice is with federal 
departments and administrative agencies a current 
directory containing a list of Chicago area offices and 
names of Regional Counsels and Legal Staff mem- 
bers. This directory is available for one dollar, pay- 
able to Federal Bar Association, Chicago chapter, 
Post Office Box 145, U.S. Courthouse, Chicago 90, 


Illinois. 





CITY CLUB ELECTS DAVID J. SHIPMAN 

Member David J. Shipman, master in chancery, 
United States District Court, was elected president 
of the fifty eight year old civic and communal organ- 
ization, The City Club of Chicago. 

Shipman is also secretary of the Seventh Circuit 
Court Bar Association. His offices are at 135 South 
La Salle Street. 





Religious Liberty 

A major test case in which a number of religious 
practices in the public schools of Dade County, Flor- 
ida, are being challenged by five parents, three of 
them Jewish, was heard in Circuit Court in Miami. 
The case marks the first time that a whole constel- 
lation of religious practices has been attacked in a 
single suit. The plaintiffs contend these practices— 
eight in all—violate the religious liberty clauses of 
the Florida and U.S. Constitutions. The American 
Jewish Congress, whose associate general counsel, 
Leo Pfeffer, is serving as attorney for the Jewish 
parents, is backing the case. It declared it will take 
the case to the U.S. Supreme Court if necessary for 
final adjudication. 

From Congress Bi-Weekly. 
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TRIAL STRATEGY 


By HIRSCH E. SOBLE 


Member Hirsch E. Soble, a veteran of the Illinois 
Bar since 1915, is a frequent lecturer on trial strat- 
egy and conduct of litigation before lawyers groups 
in Chicago and elsewhere. 


The most fundamental principle that underlies all trial 
strategy is that a lawyer should not go to trial without a 
thorough investigation of the facts and an exhaustive re- 
search of the law. Trite as this statement may seem, the 
appalling fact is that too many lawyers go to trial with 
only a superficial knowledge of the facts and practically 
no knowledge of the applicable law. 

Although discovery procedures should always be utilized, 
yet cases have come to me where no attempt at discovery 
was made, except by the other side. The expense of deposi- 
tions is often too much for some litigants but, in such a 
case, written interrogatories should be propounded and 
admissions secured. I am disturbed by the fact that discovery 
procedures have unduly increased the cost of litigation, 
and that litigants who do not have the financial means of 
their adversaries, cannot avail themselves of the advantages 
of discovery depositions accorded to their opponents. 

Prior to trial, I subject my client to a rigorous examina- 
tion, making myself as annoying and harassing as possible. 
That discloses his strength or weakness, and I guide my 
further treatment of him accordingly. I impress upon him 
that the eyes of the judge and jury will be upon him 
throughout the trial, and that he must satisfy them of his 
candor and sincerity. I insist that he answer only the 
questions asked, and not volunteer information. I explain 
how to avoid conclusions and hearsay, and how to answer 
questions calling for conversations. I may repeat the per- 
formance, if necessary, and calm his resentment by explain- 
ing how much easier it will be for him to survive the ordeal 
which awaits him in the courtroom. One must bear in mind 
that the average litigant has never been in a courtroom 
before and subjected to interrogation in the presence of 
a judge and jury constantly appraising him. You will 
realize the need of conditioning him for the contest, just 
as the careful surgeon prepares his patient for a serious 
operation. z 

A lawyer should talk to all witnesses before you put 
them on the stand; if a witness won’t talk or does not 
merit your confidence, don’t use him. It takes only one 
bad answer to explode your case or defense. 

I also make it a practice before trial to discuss the facts 
hypothetically with laymen to secure their reactions. Jurors 
think differently from lawyers, and it will not further a 
case to talk a language they are not expected to under- 
stand, and to emphasize views that fail to reach them. 

A jury trial is a deadly serious business and should be 
treated as such. It is not a vaudeville show or a dramatic 
performance, or a place for lawyers to vent their spleen 
on each other or to strut around and flex their muscles. 
Both the lawyer and client should dress conservatively. 

Treat an opponent with fairness. Such conduct will 
enhance professional stature. If your opponent is ill-man- 
nered, as is not infrequently the case, don’t engage in 
battles with him or display temper. Seek the protection 
of the court, and request that your adversary be directed 
to confine his remarks to the court. If his remarks are 
prejudicial, move to strike them or for a mistrial, as often 





HIRSCH E. SOBLE 


as he makes them. Such tactics serve usually to degrade 
him in the eyes of the jury; but should he perchance 
secure a verdict, you may rest assured that our Appellate 
court is not reluctant to reverse on such a ground. 

An experienced trial lawyer will exhibit the utmost 
respect for the judge, no matter how much he may disagree 
with the court’s rulings. So far as the jury is concerned, 
the judge is the most important person in the courtroom. 
They look to him for guidance, and he can do no wrong. 
He can help or hurt a cause by a smile or a frown; and 
if provoked, a handicap is created which might be difficult, 
if not impossible, to surmount. 

This does not mean that you should refrain from objecting 
to rulings whenever you consider them seriously erroneous; 
but make your objections in such a manner that the jury 
will not get the impression that you suffered a serious 
setback. Avoid unimportant objections, because jurors may 
think that you are trying to suppress the facts. 

If your adversary shows undue solicitude for the comforts 
of the jury, or tries to smile his way into their affections, 
call it to the court’s attention outside the hearing of the 
jury. Too much of this sort of strategy does go on and its 
effects should not be minimized. An experienced judge will 
promptly suppress such misconduct on his own motion. 

Study each juror carefully even as he approaches the box. 
Your job is to pick twelve jurors who you hope will look 
with favor on your cause. When you realize the impossibility 
of probing any human mind in a few minutes, you recognize 
the enormity of the task you must undertake. But the task 
must be performed, even though there are no standards or 
rules to guide you. Like in other human systems, all cannot 
be perfect, and you are apt to choose some undesirable 
jurors. All you can go by is your past experience, your 
limited knowledge of human nature; and, in the final 
analysis, plain hunch. 

Often jurors will unwittingly give untrue answers. They 
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will say that they can give your client a fair trial while 
their answers satisfy you they cannot. Their demeanor and 
facial expressions will often affect your decision to accept 
or reject. 

When representing a plaintiff, I am slow to accept those 
whose personalities lack warmth; whose occupations would 
tend to make them indifferent, callous or cynical; whose 
backgrounds suggest a bias against your lawsuit or your 
client. Those whose nationalities stem from northern Europe 
are most exacting and less emotional than those from 
southern Europe. I would prefer the average person of good, 
common sense to the intellectual who may be limited in 
his experiences with the realities of life. 

I am often obliged to accept jurors who do not meet 
my requirements, where I have exhausted my peremptory 
challenges, and do not have a sufficient legal basis for a 
challenge for cause. In such a case, I attempt to elicit in 
a quiet tactful manner, for all the jury to hear, the facts 
showing that the juror was not correct in answering that he 
could give my client a fair trial; and after summarizing 
them, I ask him whether if he were my client, would he 
accept a juror in his frame of mind. A few times to my 
surprise, I have received a “no”; but more often the answer 
is still “yes,” and I am stuck with him. But, in my closing 
argument, I reminded the jurors of the sworn answers of 
impartiality, and that I rely upon them to keep their 
promises. I have found not infrequently from conversations 
with jurors, after their verdict, that if one of them who had 
previously exhibited his bias had acted arbitrarily during 
their deliberation, the others were prepared for him. In 
other words, I try to put the unsatisfactory juror on trial 
before his peers without being offensive about it. However, 
it may comfort you to know that nobody has come up with 
an infallible formula for picking juries. How wrong have 
I been in some of my appraisals! 

Opening statements should be brief. Don’t exaggerate 
your claim by stating more than you know you can prove; 
your adversary may make much of your failure to prove 
what you promised to do originally, even though it be im- 
material. On the other hand, don’t permit your adversary 
to argue his case or defense at this point. Win the jury 
from the very outset; unless you are alert, your opponent 
may do some damage by insinuation and innuendo, subtly 
or even obviously. If the insinuations or innuendoes are 
not stricken, and they are not later proved, bear down on 
the omission in your closing argument. 

On direct examination, frame your questions properly so 
as to avoid needless objections. Put your strongest witnesses 
on first, because the early witnesses are usually belabored 
more on cross examination than the later ones. Use when- 
ever you can demonstrative devices such as shadow boxes, 
maps, diagrams, pictures, blackboards, and toy automobiles, 
because these impress more than oral evidence. 

The art of cross examination can be explained better by 
telling you what to avoid. This is hazardous work, which 
if carelessly pursued, may ruin you. Don’t ask vital questions 
unless you know the answers, or can impeach the witness. 
Don’t go on a fishing expedition in crucial areas, because 
you may strike a torpedo. Don’t repeat the direct examina- 
tion. Make your cross examination brief, because the longer 
the witness withstands you, the more the jury will believe 
him. 

If the witness is not telling the truth try to expose the 
falsity. If he is telling the truth, examine him on collateral 
matters such as his interest in the case, his friendship for 
the party calling him, his dislike of your client, his com- 
pensation, his conversations with anybody about the case. 

Don’t press the witness after you have established your 
point. It is. sufficient if you raise a reasonable suspicion 


as to his veracity. If you abuse the witness, the jury will 
feel sorry for him. The normal feeling of the average juror 
is against the cross-examiner, and in favor of the defense- 
less witness; you must mitigate that resentment by your 
fairness and restraint. If the witness is an expert, don’t 
try to display your superior knowledge. If he is in error, 
point it out quickly. You will be on stronger ground when 
you question him on collateral matters. 

Be exceedingly delicate in your cross examination of 
women. Many of them will not hesitate to stray outside 
the limits of their personal knowledge, and blurt out hear- 
say and other prejudicial matter before you can make your 
objection. Question them as tersely as possible. 


Frame your questions so that the witness cannot perceive 
your purpose in asking them. This is really confusing to 
the witness. For example, a will contest in which I repre- 
sented the contestants, the issue of the testator’s mental 
capacity, during his stay at a hospital, was material. Pro- 
ponents’ witnesses testified that there he conversed with 
them in an alert and rational manner. On cross-examination 
I asked them casually what they said to the testator. They 
unwarily answered that they simply asked him whether he 
knew and understood them. The jury agreed with me that he 
could not have appeared so alert if the witnesses thought it 
necessary to ask such questions. 


Some witnesses can be led; others will evade a leading 
question. Where they can be led; propound several leading 
questions that appear harmless, and after you have the 
witnesses agreeing with you, they will be more apt to 
continue in the same vein when you ask the more contro- 
versial leading questions. Where they can’t be led, put a 
leading question to which an affirmative answer would 
help the other side. If they persist in saying “no,” then you 
have witnesses who may persist with “no” even though 
such a negative may really help you. For instance, in a 
personal injury case, where you represent the defendant, 
plaintiffs witness has testified to plaintiffs appearance after 
the accident. If he appears to be one of those negative wit- 
nesses, ask him if it isn’t true that plaintiff complained to 
him of pain. Thinking that you would not lead him into 
an answer that would benefit the plaintiff, and that you are 
therefore trying to trick him, the witness might say “no.” 
It is not difficult to understand how contrary some witnesses 


can be. 


There is always the time honored question you can ask 
with impunity, namely, “Have you talked to anybody about 
the case?” This question always interests the jury, and most 
witnesses become really confused when told to answer, 
even though they may have been previously cautioned by 
counsel to tell the truth when answering the question. A 
true reply leaves an unpleasant connotation of coaching, 
and a false answer brands them as untruthful. The ques- 
tion has perplexed even our courts, which have held that 
a lawyer has a duty to talk to his witnesses in advance, 
and that such fact may be considered by the jury in deter- 
mining the weight of the witnesses testimony. 

If a witness has made several material points, and you 
know you can impeach him on one point but are not 
sure that you can successfully examine him on the other 
points, don’t try for every point. The destruction of one 
point will suffice to cast reasonable suspicion upon his 
entire testimony; whereas, if you try for more and fail, the 
jury will not accord your cross examination as much con- 
sideration as they would had you dropped the witness 
when you were ahead. 

Bear in mind that juries will not infrequently decide 
cases on collateral issues where the testimony on the 
principal points is in conflict; you must try in every case 
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to recognize that collateral issue and make the most of it 
when it favors you. For instance, in a personal injury case 
where the plaintiff exaggerates the amount of his wages, 
or the seriousness of his injuries, juries will not find it 
too difficult to return a not guilty verdict. 

My observations may differ from those of other trial 
lawyers. If your experience has differed from mine and 
proved successful, continue with your methods by all 
means. There is no royal road to success in the conduct of 
a jury trial. If I were to put in a few words the basis for 
trial success, I would assert that exhaustive preparation, 
fairness, and restraint constitute the key components. 


ELMER GERTZ, Publisher and Columnist 


Past president, Elmer Gertz, is the publisher of 
a new Chicago weekly magazine, called THE 
PAPER. Gertz has just finished a series of articles 
for THE PAPER on the various Chicago newspapers 
and is now in the midst of another series on the 
current political situation. The publication has 
aroused considerable interest throughout the coun- 


try. 





CONGRATULATIONS 


Member Earl A. Deutsch was appointed on June 
14, 1960, master in chancery to Judge Abraham L. 
Marovitz of the Superior Court, Cook County. 





NATHAN E. WALDMAN 
Member Nathan E. Waldman, 180 West Washing- 
ton Street, was elected president of Congregation 
Agudath Achim of South Shore. 





CONGRATULATIONS 
Member Judge Benjamin Nelson was elected and 
inducted into office as Judge of the Municipal Court 
of this city. 





MEYER L. CHERKAS 
Member Meyer L. Cherkas was the guest of honor 
of the Fabric Salesmen’s Club of Chicago on Sep- 
tember 15th at the Glendale Country Club. The date 
was designated as “Meyer L. Cherkas Day” in ap- 
preciation and recognition of his fifteen years of 
service as counsel for that organization. 





HENRY W. KENOE 
Member Henry W. Kenoe was elected president 
of the Chicago chapter of the American-Jewish His- 
torical Society. Benjamin Weintroub was elected sec- 
retary. 





DONALD M. HOMER 


Member Donald M. Homer was appointed recently 
an assistant state’s attorney of Cook County. 


Richard S. Kaplan, Historian 

Member Richard S. Kaplan is the author-historian 
of the latest supplement to the History of the Gary 
Bar Association, (1957-60). Additions to the History 
have been issued since 1907 at intervals of three 
years. Kaplan claims that the Gary Bar Association 
in the only Bar in the United States which has a 
complete history of its activities and progress since 
its foundation in 1907. He has been associated with 
the history since its early beginnings. 





Decalogue Members Active In 
American Jewish Congress 
At the biennial convention of the American Jew- 
ish Congress held in New York City on May 26-30, 
1960, several Decalogue Society members were 
elected to national offices. 


Past President, Paul G. Annes, was unanimously 
elected as co-chairman of the new Governing Coun- 
cil of the Congress. Member Max Kopstein was 
elected as national vice-president. Past President, 
Elmer Gertz, was elected to the Governing Council, 
as were members Leo Lowitz, and Paul Vishny. 





. . . Almost two thousand years ago the Roman 
emperor Titus captured and destroyed Jerusalem. 
Since then, for 60 generations, they have kept alive 
in their hearts the love of freedom and the will to 
achieve it. Belatedly it has come to them. They will 
not trifle with it because no freedom is sweeter than 
that which was once lost and then regained through 
long struggle, suffering and prayer. We rejoice with 
them.... 

CuieFr Justice EarL WARREN 
Unitep States SupREME Court 





JUDGE'S REFERENCE 


. . . I venture to believe that it is as important to a 
judge called upon to pass on a question of constitutional 
law, to have at least a bowing acquaintance with Acton 
and Maitland, with Thucydides, Gibbon, and Carlyle, with 
Homer, Dante, Shakespeare and Milton, with Machiavelli, 
Montaigne and Rabelais, with Plato, Bacon, Hume and 
Kant, as with the books which have been specifically written 
on the subject. For in such matters everything turns upon 
the spirit in which he approaches the questions before him. 
The words he must construe are empty vessels into which 
he can pour nearly anything he will. * * * (judges) must 
be aware that there are before them more than a verbal 
problem; more than final solutions cast in generalizations 
of universal applicability. They must be aware of the 
changing social tensions in every society which make it an 
organism; which demand new schemata of adaptation; 
which will disrupt it, if rigidly confined. . . 


Judge Learned Hand in The Spirit of Liberty (Knopf). 
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BOOK REVIEWS 


PROFESSIONAL NEGLIGENCE, Edited by 
Thomas G. Roady, Jr. and William R. Andersen. 
Vanderbilt University Press. 332 pp. $10.00. 

By Davin H. Appis 


Member David H. Addis has previously contrib- 
uted to the Student Section of the Illinois Bar Journal. 

The oldest recorded English case charging profes- 
sional negligence arose in the year 1374. The problem 
was recognized and articulated at least 1700 years 
earlier by the Greek physician, Hippocrates. Our vari- 
ous state courts have been required to evaluate pro- 
fessional conduct regularly and continuously. Now, 
after more than 214 millenia of historical develop- 
ment, the majority of our state courts have formu- 
lated a paradoxical set of rules which require less of 
the learned and privileged in the practice of their 
professions than in their own day to day affairs. 

At some point in the development of this area of 
the law, the unfortunate phrase “malpractice,” with 
all of its deprecatory connotations, was substituted 
for the less noxious and more accurate “negligence.” 
Perhaps partly because of a reluctance to brand this 
unfortunate mark upon the practitioner, the courts 
have eased the burden and lessened the responsi- 
bilities. 

The relationship between the practitioner and 
patient or client, usually begins as a contract. How- 
ever, unless a certain result is warranted the rules 
for judging liability are essentially the same whether 
the action sounds in contract or in tort. Generally, 
the professional is required to possess a degree of 
skill and knowledge, and to exercise a degree of care, 
average to his colleagues in his professional com- 
munity. Strikingly absent from this standard, par- 
ticularly for the standard of care, is the requirement 
of prudence. In operating his automobile, a phy- 
sician is held to the standard of the average prudent 
man. In operating on his patient, the standard is 
only “average.” The effect is to allow the group 
(attorneys and others, as well as physicians) to 
establish its own professional standard at a level 
equal to that to which its average member has be- 
stirred himself, rather than allowing the courts to 
establish the standard at a level which society might 
reasonably require of its professional people, after 
due regard to its own needs and to the educational 
and training facilities available. 

To further insulate the professional, a rule of evi- 
dence has been developed which requires that in all 
but the most flagrant cases of misconduct the proof 
of the standard and of its violation must be by ex- 
pert testimony, that is by the opinion testimony of 











other members of the same professional community. 
Assuming that the plaintiff is at all able to find such 
an “expert” who is willing to testify against a pro- 
fessional colleague, the trial is reduced to a kind 
of personality contest in which the trier of fact is 
limited to deciding which of the learned gentlemen 
is to be believed. 

The book is a compendium of fifteen articles. In 
the first, Professor William J. Curran of Boston and 
Harvard Universities expatiates generally on the law 
of professional negligence. The following four ar- 
ticles, which together comprise nearly half of the 
total volume are concerned with the liability of med- 
ical practitioners. Thereafter, there follow several 
chapters each of which is devoted to surveys of the 
law of professional responsibility of pharmacists, 
architects and engineers, teachers, attorneys, ab- 
stracters, accountants, funeral directors, insurance 
agents and artisans and tradesmen. There is also a 
short discussion of canons 28 and 29 of the Canons 
of professional ethics of the American Bar Associa- 
tion. 

In the first article devoted to medical prac- 
titioners, Professor Allan H. McCoid of the Univer- 
sity of Minnesota presents an outstanding scholarly 
review and analysis of the law. The work is extremely 
valuable as a research and reference tool. It is easily 
the outstanding section of the entire book. 

Dean John G. Fleming of Canberra University 
of Australia has contributed a review of the English 
law of medical negligence. To most American law- 
yers it will be only of academic interest. However, 
it is interesting to note how far behind we in 
America, lag in this field. 

Mr. Fitz-Gerald Ames, Sr. of the San Francisco 
Bar, has contributed a short “how-to-do-it” article 
from the point of view of the plaintiff's lawyer. Mr. 
Ames is one of the outstanding authorities in this 
area and he offers some unique thoughts and ap- 
proaches. However, because of its brevity, the article 
is of limited worth. 


Following Mr. Ames, Bernard B. Hirsh of the 
legal staff of the A.M.A. presents a fine analysis 
of the field of medical malpractice insurance. The 
study will be of considerable interest to lawyers who 
represent physicians in their general affairs, to plain- 
tiffs lawyers as an aid in developing their theories 
for the avoidance of the pitfalls of many defenses, 
and to the defense lawyer for a more complete 
understanding of his company’s obligations. 

As the book goes on, the chapters become shorter 
and shorter and their value more limited. The ex- 
ception is the article on “Teachers” by Paul O. 
Proehl of the University of Illinois. Particularly, in 
view of the recent Molitor decision, it is of substan- 
tial interest and value to Illinois lawyers. 
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DISCRETIONARY RELIEF 
(Continued from page 8) 


rough edges and to avoid excessive hardships in the 
administration of a law that sometimes bears heavily on 
individual lives and fortunes. Some observers have favored 
enlarged administrative powers to deal with hardships. They 
have urged the elimination of restrictive conditions and 
procedures and the further expansion of the Attorney 
General’s discretion to provide relief. However, I hope you 
will agree that significant strides have been made by 
Congress and the administrative authorities in striving to 
achieve humanitarian law enforcement. 

We in the Immigration and Naturalization Service will 
provide the maximum of assistance in safeguarding individ- 
ual rights and in making certain that the alien is apprised 
of any remedies to which he may be entitled. It is our 
earnest aim to achieve the highest degree of justice, fair- 
ness, and humanity in administering the immigration laws. 





WILLIAM KLEVS 
Member William Klevs was recently installed as 
president of The Chicago School for Retarded Chil- 


dren. 
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COVENANT CLUB ELECTS 


Attorney David Jacker was elected president of 
the Covenant Club of Illinois. He is a former presi- 
dent of the Anshe Emeth Synagogue. 


The following members of our Society were elec- 
ted officers and members of the Covenant Club 
Board of Directors: Norman Becker, first vice-presi- 
dent; Solomon E. Harrison, second vice-president; 
Max Rittenberg, secretary; Philip H. Mitchel, 


junior past-president. 


Members Paul G. Annes, Bernard Epstein, Henry 
W. Kenoe, Herman S. Landfield, George S. Lavin, 
Max A. Reinstein, Leonard M. Server, David Silbert, 
and George L. Weisbard, were elected directors of 
the Board. 





Our 50th Year 
1910 - 1960 


FIENK & FIENK 
ACCREDITED PUBLIC ADJUSTERS 


Members of the 
NATIONAL ASSOCIATION OF PUBLIC 
INSURANCE ADJUSTERS 
Recommended by - Cooperate with 
And are of Service to 
e ACCOUNTANTS e¢ ATTORNEYS’ e BANKERS 
© CREDIT EXECUTIVES e INSURANCE AGENTS 
e BROKERS 
¢ And Other Businesses and Professions 


“For Service Call” 
HArrison 7-6078 
141 West Jackson Blvd. - Chicago 4, Illinois 














THE DECALOGUE SOCIETY OF LAWYERS’ 
Group Sickness and Accident 7nsurance 
Plan Offers You Income Protection 
at Low Group Rates 
Weekly Income Amount Is Selected by You to 
Fit Your Particular Need 


Inquire Today—Tomorrow Could Be Too Late 
For All The Facts — Write or Telephone 


PARKER, ALESHIRE & COMPANY 
175 West Jackson Boulevard Chicago 4, Illinois 
Telephone WAbash 2-1011 


Administrators of Special Group Plans for 
Professional Organizations 











September-October, 1960 


THE DECALOGUE JOURNAL Page 19 








Complete — Comprehensive 
TRUST SERVICE 
Attorneys Are Assured of Fullest Cooperation 


* 
MOnroe 6-8300 


CENTRAL NATIONAL BANK 


IN CHICAGO 
Roosevelt Road and Halsted Street 


Member Federal Deposit Corporation 
Member Federal Reserve System 


MAX G. KOENIG 
Attorney at Law 


261 Broadway . New York City 
Telephone: Barclay 7-8020, 7-8021 


(Member Decalogue Society of Lawyers) 














CHICAGO NATIONAL BANK 


120 South La Salle Street 
Offers to Attorneys 
A COMPLETE TRUST SERVICE 
Fullest Cooperation Assured 


Telephone Financial 6-2700 











MICHAEL M. ISENBERG 
Attorney and Counselor At Law 


19 West Flagler Street 
Phone FRanklin 4-5166 
Miami, Florida 
(Charter Member Decalogue Society of Lawyers) 














LIBMAN, KAPLAN and PACKER 


Attorneys at Law 


92 State Street 
Boston 9, Massachusetts 
LAfayette 3-5580 


(Bernard Kaplan is a member of 
The Decalogue Society of Lawyers) 











THE EXCHANGE NATIONAL BANK OF CHICAGO 


Offers a Full and Complete 


TRUST SERVICE 
UNDER THE DIRECTION OF 
IRWIN A. GOODMAN, Vice-President and Trust Officer 


HAROLD Z. NOVAK, Assistant Trust Officer 


RICHARD S. WEINSTEIN, Assistant Trust Officer 


COOPERATION WITH ATTORNEYS FULLY ASSURED 


130 SOUTH LASALLE STREET 





. DEarborn 2-5000 





Return Postage Guaranteed 


“DECALOGUE = 





JOURNAL Chicago, Ill. 





A Publication of The Decalogue Society of Lawyers 








180 WEST WASHINGTON STREET 
CHICAGO 2, ILLINOIS 


Permit No. 4708 

















Rules of ow in the United States As ahatd _ By Kent In 1831 ‘ 


If one dies owning an estate, 

It lineally must gravitate ; 

If but one heir it will annex, 

To him or her in spite of sex; 

If there be more, as well there may, 
They all shall take per capita. 


But if degrees, perchance, there be, 

Of different consanguinity, 

As sons and grandsons, all shall take, 
And an estate in common make; 

But such grandsons have cause to fear it. 
They'll not an item more inherit, 

Than would have been their father’s share, 
Had he been the living heir. 


But if the owner meets his fate— 

No lineal heir to his estate; 

We’ve dared the Common Law to mend, 
And his estate shall now ascend. 


Again, in case the owner do 

Lack issue and lack parents too, 

His brothers and his sisters shall 
Succeed by rules collateral. 

If brothers, sisters, nephews, nieces, 
They then will take in equal pieces; 
If some be dead, some living be, 
They'll take by nearness of degree. 


And in default of father, mother, 
And nephews, nieces, sisters, brother, 


Or issue, the estate can’t fall, 
But yet it will rise above them all. 


Again, and if perchance there shall 

Be no descendants lineal— 

If parents, brothers, sisters, none, 

With their descendants ’neath the sun, 
Nor the grandparents, the estate 

Shall be unerring, legal fate 

Unto the aunts and uncles wend, 

And those who from them may descend; 
If equally related, they 

Will take their part per capita; 


But if in different degrees, 

They all shall then take per “stirpes.” 
Provided, if the intestate had 

Derived his living from his dad, 

It shall to aunts and uncles slide, 

And issue on the father’s side; 

And if none such there be, perchance, 
Then to the uncles and the aunts 

On the maternal side ’twill go; 

And this rule works e converso. 


This eighth last rule, it seems to me, 
Is rather stiff for poetry. 


—T. W. Davidson. 
From The Lawyer’s Alcove 


edited by Ina Russelle Warren 


*James Kent (1763-1847) was born in Brewster, New York. He was admitted to the Bar in 


1776. In 1798 he was a 


prointed to the New York State Supreme Court. At the time of his 
statutory retirement in , he was its Chief Judge. His commentaries on The American Law 
(4 volumes) are regarded as comparable to the work of Blackstone in England and Joseph 


Story in the United States. 





